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STATEMENT OF JURISDICTION

Jurisdiction of this matter is appropriate in this Court
pursuant to Rules 3 and 4 of the Rules of the Utah Court of
Appeals, Rule 26 of the Utah Rules of Criminal Procedure and the
Utah Constitution.

ISSUES PRESENTED

1. An accused person's right to confront witnesses against
him, as guaranteed in the Utah Constitution, Article 1 Section
12, requires that the state produce the injured party to testify
against him*

2. When the State is a Party to an action, the Circuit Court
lacks the appropriate jurisdiction to hear the case pursuant to
United States Constitution, Article III, Section 2.

3. The State of Utah, does not represent the People of Utah
and therefore, has no standing in court to institute a criminal
matter, where there is no citizen's complaint; and no claim of
damage to persons, property or reputation, pursuant to the Utah
Constitution Article I, Section 11.

4. Procedure, in a criminal matter which allows the denial
of a jury trial unless specifically requested; does not require
proof of intent or motive; and does not require the testimony of

the injured party; simply because the matter is a "traffic case",
is a denial of the equal protection clause of the Utah
Constitution, Article 1 Section 2.

5.

The evidence presented in trial was insufficient to

support a guilty verdict.

DETERMINATIVE AUTHORITIES

Utah Constitution
"The political power is founded in the people, all
free governments are founded on their authority for
their equal protection and benefit...."
Article I, Section 2
"No person shall be deprived of life, liberty or
property, without due process of law."
Article I, Section 7
"All courts shall be open, and every person, for
an injury done to him in his person, property or
reputation, shall have remedy by due course of law,
which shall be administered without denial or
unnecessary delay;•..."
Article I, Section 11
"In all criminal prosecutions the accused have the
right to ... be confronted by the witnesses against
him, ... to have a speedy public trial by an impartial
jury ...."
Article I, Section 12

2

Constitution of the United States
"...•In all cases ... in which the State shall be
a Party, the supreme Court shall have original
jurisdiction...
The Trial of all Crimes, except in Cases of
Impeachment, shall be by Jury...."
Article III, Section 2
"....This Constitution and the Laws of the United
States which shall be made in Pursuance thereof; ...
shall be the supreme Law of the Land; and the Judges in
Every State shall be bound thereby, an Thing in the
Constitution or Laws of Any state to the Contrary not
withstanding...."
Article VI, Section 2
STATEMENT OF CASE

This is an appeal as of right from a criminal matter which
was originally tried in the Third Circuit Court, Murray Division
on August 6th, 1990, wherein Appellant was convicted of Driving
without a valid license; and was appealed to the Utah Court of
Appeals on September 13, 1990. the following facts are relevant
to the case:

FACTS

1. On or about May 29, 1990, Appellant, (hereinafter
"Burton") was involved in an traffic stop

and was cited for the

above charge.

2. Burton appeared in Murray Circuit Court on June 4, 1990
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Honorable L. H. Griffiths

presiding, for arraignment. At that

time she requested an Information prior to entering a plea.

3. Burton returned to court on June 14, 1990, and received
an information.

4. On June 28, 1990 Burton returned to court to enter a
plea, plea was not made, but objection was entered by Burton, due
to the fact that the information was based on triple hearsay;
Court entered plea for Burton, over her objections and set trial
date for August 6, 1990.

5. Burton appeared in Court on August 6, 1990, a trial
without jury took place over the her objection.

Appellant raised

several constitutional objections during trial, which were
preserved for appeal, but is unable to supply the transcript.

6. The only evidence presented by the prosecution was an
abstract of Burton's Driver's License and testimony of a Utah
Highway Patrol Officer, which testimony was based solely on
hearsay and was objected to at the time.

7. Burton was found guilty of the charge of driving without
a valid license.
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6. Burton returned to court on August 14, 1990 for
sentencing. Burton was ordered to pay a $65 fine, and serve 5
days in the county jail, jail sentence suspended upon payment of
fine.

7. Burton filed notice of appeal September 13, 1990.

8. The Court of Appeals remanded the case for determination
of Impecuniosity in order to determine if the State should bear
the costs of the transcripts.

9. The Circuit Court determined that Burton was impecunious,
but was not entitled to transcripts at the State's expense.

SUMMARY OF ARGUMENT

The Information filed against Burton was attested to by the
Utah Highway Patrol Officer who cited her and it entitled the
case "The State of Utah v. Kitty K. Burton".

The only testimony

presented against her was by the same officer. Also introduced
into evidence was an abstract which clearly showed that a license
exists in Burton's name. This hearsay evidence is certainly not
sufficient to prove beyond a reasonable doubt that Burton did not
have a valid license.
Given the fact that the State is a Party, the Constitution
of the United States, Article III, Section 2 clearly states that
5

original jurisdiction is with the supreme Court, The state can
not argue in this case that it is representing the People of the
state, since no citizen came forward to press charges or claim
injury.
Furthermore, Burton did not ever waive her right to jury
trial and in fact objected to moving forward without a jury.

It

is her right to be tried by a jury which must be accorded to her
unless she waives same.

ARGUMENT

An accused person's right to confront witnesses
against him, as guaranteed in the Utah Constitution
Article 1 Section 12, requires that the state produce
the injured party to testify against him.
Standard of Review

This is a constitutional question and is entitled to "full
review" for constitutionality.

Argument

There are several Constitutional guarantees extended to
criminal defendants. One of them is the right to confront
witnesses.

In this case, the only testimony was the Police

officer who stopped Burton.
status of her license.

He had no actual knowledge of the

His only knowledge came from the
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dispatcher, who in return got it from a computer, which was
programmed and updated by a third, unknown person.

If the lower

Court had not refused to order the transcript be prepared, even
though Burton was found impecunious, it would show that the
officer testified that he had no personal knowledge of Burton's
license, outside of this triple hearsay.
The only other evidence presented was an abstract of
Burton's license. Neither the creator nor keeper of the record
was present to introduce this document and support it's
authenticity and trustworthiness and was therefore inadmissable
pursuant to Kehl v. Schwendiman, 735 P.2d 413 (Utah 1987); Harry
v. Schwendiman, 740 P.2d 1344 (Utah Ct.App. 1987).
Furthermore, in State v. Bertul, 664 P.2d. 1181 (Utah 1983)
the Court ruled that police reports are not allowable evidence
when presented by the Prosecution, unless they are "offered to
prove simple routine matters which are based upon first hand
knowledge of the police officer.

The same can easily be applied

to a driver's license abstract and/or the policeman's testimony
as to what he was "told" by dispatch.

When the State is a Party to an action, the
Circuit Court lacks the appropriate jurisdiction to
hear the case pursuant to United States Constitution,
Article III, Section 2.

Standard of Review

This is a constitutional question and is entitled to "full
7

review" for constitutionality.

Argument

When the Plaintiff, who is responsible for deciding how the
case is entitled, decides that the case shall be entitled "The
State of Utah v."; thereby making the State a Party to an action,
it must then initiate the case in the appropriate jurisdiction.
Article III, Section 2 of the United States Constitution clearly
states that in all cases where the State is a party, jurisdiction
is originally within the Supreme Court. Article VI, Section 2
requires that all the judges of all the states recognize the
supreme nature of the United States Constitution and that no
contrary law can be passed.

Therefore, having created the case

to include the State as a party, the Prosecution should have
initiated it in the Supreme Court of the United States.

The State of Utah, does not represent the People
of Utah and therefore, has no standing in court to
institute a criminal matter, where there is no
citizen's complaint; and no claim of damage to persons,
property or reputation, pursuant to the Utah
Constitution Article I, Section 11.

Standard of Review

This is a constitutional question and is entitled to "full
review" for constitutionality.
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Argument

The Utah Constitution, Article 1, Section 11 instructs us on
who the courts are open to and the manner of finding a redress.
All persons have access to the Courts. A Corporation is
"fictitious person".
Corporation.

But a State is neither a person nor a

It has no standing in the courts.

Obviously, it may bring an action in the name of the People
of the State, but it may not bring an action, in the lower courts
in the name of the State. As previously discussed, when the
State is a Party to the action, the original jurisdiction is in
the supreme Court of the United States.
In the instant case, it would have been improper for the
State to bring an action in the name of the People.

In a

republic, where government is of the people, by the people, and
for the people, in order for the People to bring an action, the
action must be instituted by the People, not a government
employee.
citizen.

There would need to be a complaint, filled by a
There would need to be an allegation of damage to a

person, property

or reputation.

Even if it were undisputed that the State had standing in
the Court to pursue it's claim there has been no allegation of
damage, of any nature.

Procedure, in a criminal matter which allows the
denial of a jury trial unless specificly requested;
does not require proof of intent or motive; and does
not require the testimony of the injured party; simply
9

because the matter is a "traffic case", is a denial of
the equal protection clause of the Utah Constitution,
Article 1, Section 2.

Standard of Review

This is a constitutional question and is entitled to "full
review" for constitutionality.

Argument

The Utah Constitution, Article 1, Section 2 states that the
laws must be equally applied to all citizens of the state. This
is defined in State v. Montgomery, 47 A. 165; 94 Me. 192, as
"....when it's Courts are open to them on the same conditions as
to others, with like rules of evidence and modes of
procedure,..."
In a felony case, the accused will have a jury trial, unless
the Defendant specifically waives his right.

If the laws were

equally applied, the same would hold true of a misdemeanor
charge.

Burton never waived her right to a jury trial, she was

never questioned about her desire to have a jury trial, nor was
she questioned about her voluntary waiver of a jury trial, in
fact she objected to moving forward with the trial absent a jury.
If the lower Court had not refused to order the transcript be
prepared, even though Burton was found impecunious, it would show
that Burton never waived her right and, in fact, made a specific
10

demand for a jury trial.
Furthermore, there was never any evidence produced as to the
state of mind of Burton, her intent or any evidence of damage. A
felony charge would require that the Prosecution prove that the
Defendant have the prerequisite state of mind and intent to
commit the crime, and would have to establish damage in order to
prevail.

Allowing a lessor standard in a "misdemeanor traffic"

case is a clear violation of equal protection.

The evidence presented in trial was insufficient
to support a guilty verdict.
Standard of Review

This is a factual issue and must be reviewed under the
"clearly erroneous" standard pursuant to State v. Marshall. 791
P.2d 880, (Utah Ct. App.), cert denied, No. 900238 (Utah Oct. 23,
1990)

Argument

As previously argued, the only evidence present against
Burton was hearsay evidence by the police officer and an abstract
of her driver's license, which clearly stated that a license
existed in her name. This is clearly not sufficient evidence to
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asonable doubt that Burton was

Guilty of

prove beyond a re
-Driving Without a License.

Da ted

this 21st day of May 1992.
Respectfully Submitted

Kitty. K/^urton

CERTIFICATE OF SERVICE.
I Kitty K. Burton hereby certify that I mailed a true and correct
copy of the Brief of Appellant to Jo£ £/?££w'£&»/- the attorney for
the State of Utah at the following address.
Salt Lake City, Utah.
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